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In my view, the duty of a former spouse is limited in the case of retrainable 
persons to the retraining period and the discretion conferred on the judge in s. 11 (2) to 
determine what is fit and just is not a bar to this conclusion, which the evolution of 
society has now made necessary. The rule is not absolute and remedy under s. 11(2) is 
never completely excluded to compensate for the financial negative effects of the 
marriage, but 1 would only make an exception to it in, to use the words of Bergeron J., 
“very special circumstances”. That is not the case here.... 

Note: The Supreme Court of Canada "Trilogy": 
Pelech, Richardson and Caron 

On June 4, 1987, the Supreme Court of Canada decided three cases: Pelech v. 
Pelech (1987), 7 R.F.L. (3d) 225, Richardson v. Richardson (1987), 7 R.F.L. (3d) 
304, and Caron v. Caron (1987), 7 R.F.L. (3d) 274. All three cases arose under 
the 1968 Divorce Act and dealt specifically with the issue of the courts' ability to 
set aside separation agreements which had terminated spousal support. The 
Supreme Court of Canada articulated a very stringent test for awarding support 
other than as provided by the contract: an unforeseen radical change in 
circumstances causally connected to the marriage. Following Pelech, many 
courts applied the "causal connection" test to "pure" support applications where 
no contract was involved. On this interpretation, the "radical change in 
circumstances" part of the test was seen as relating to the issue of contract 
variation and the "causal connection" part of the test was understood to relate 
more generally to the issue of support entitlement. The implications of the trilogy 
cases with respect to domestic contracts will be dealt with in chapter VIII of the 
materials, below. For present purposes, read the trilogy cases in order to 
understand what a philosophy of spousal support based upon "causal 
connection" would entail. You should be aware that the application of the Pelech 
"causal connection" test to "pure" support applications where no contract was 
involved was contentious, and was ultimately rejected by the Supreme Court of 
Canada in its 1992 decision in Moge v. Moge~a story that will unfold in the 
materials which follow the Pelech and Richardson decisions. 

Pelech v. Pelech 
(1987), 7 R.F.L. (3d) 225 (S.C.C.) 

[Although the 1985 Divorce Act was in force by the time this case was heard by 
the Supreme Court of Canada, this case was decided under the 1968 Divorce 
Act because that was the legislation in force when the proceedings began.] 

WILSON J. (DICKSON C.J.C., MCINTYRE, LAMER and LE DAIN JJ. concurring):- 
Section 11(2) of the Divorce Act R.S.C. 1970 c. D-8 confers on the court the power to 
vary' a previous order for maintenance “having regard to the conduct of the parties since 
the making of the order or any change in the condition means or other circumstances of 
either of them,” This appeal specifically addresses the extent of the constraints if any 
imposed on that power by the existence of a valid and enforceable maintenance 
agreement. Should the parties be held to the terms of their contract or should the court 
intervene to remedy the inequities now alleged by one of the parties to be flowing from 
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In awarding support in the order of $1,700 a month, the trial Judge shifted the 

full burden of the economic disadvantages of the marriage and its breakdown to the 

appellant, and ignored the respondent’s responsibility to make an effort to increase her 

earning capacity and contribute to the promotion of her self-sufficiency. Although it is 

not possible to determine what portion of the award was attributed to compensation, I 

find that the trial Judge erred in failing to assess all of the circumstances of the parties 

and in not giving equal weight to all factors mentioned in subs. 15(7) of the Divorce Act. 

He should have related the amount of support to the respondent’s actual loss of income 

and the resulting reduction in her standard of living, $1,250 better reflects this reality. 

Support of $1,250 a month, in addition to the respondent’s salary and investment income, 

will meet her needs and provide adequate compensation for the economic disadvantages 

resulting from the marriage and its breakdown. 

For the reasons given, I would allow the appeal and vary the trial judgment. The 

amount of spousal support will be $1,250 a month with costs of $500 to the appellant. 

RICE J.A. (dissenting in part):—I have read the reasons for judgment of my colleague 

Bastarache J.A. I am unable to endorse all of his reasons. 

I agree that the amount ought to be reduced in the sum he suggests, but I would 

have fixed a termination date in light of the respondent’s unwillingness to work full-time 

and that if she makes reasonable efforts she would attain that goal. 

Note: MacNeil v. MacNeil 

In MacNeil v. MacNeil (1994), 2 R.F.L. (4th) 432 (N.S.C.A.), the parties were 
married in 1967 and separated in 1990. At the time of proceedings, the husband 
was 52 and the wife 47. The parties had three children, the oldest of whom had a 
university degree and was employed. The second child was a full-time university 
student and the third child, who had completed high school, was employed, but 
was taking courses in an effort to gain university entrance. All three children 
were residing in the matrimonial home with the wife. At the time of marriage, the 
husband had completed his training as a chartered accountant and since 1969 
had been employed in that field. At the time of the proceedings, he had an 
annual income of $76,000. The wife completed her R.N. during the first two 
years of the marriage. She worked part-time, during evenings and on weekends, 
from 1968 to 1983 while the children were young. The husband cared for the 
children while she worked. In 1983, she returned to full-time employment which 
had continued, and at the time of the proceedings her annual income was 
approximately $42,000. The evidence of both the husband and wife showed that 
the marriage was a joint effort in that both parties participated in the home in 
looking after the house and children, and outside the home in earning income for 
the family. In divorce proceedings, the parties agreed to an equal division of 
assets. The wife would have received assets, including the matrimonial home 
and furniture, totalling $91,330 upon making an equalization payment to the 
husband of $43,760. The trial judge awarded the wife $50,000 lump sum spousal 
support to compensate her for the economic consequences of having been a 
secondary earner during the marriage. The trial judge stated that because of 
sacrifices the wife had made for domestic considerations, she failed to pursue 
economic and educational opportunities, either to the full extent of the husband 
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or to the full extent of her capabilities, and that her lack of pension security 
adversely effected her long term financial situation. The lump sum was directed 
to be deducted from the equalization payment due from the wife to the husband. 
The trial judge also ordered child support of $418 per month for each of the two 
younger children. The husband appealed the award of spousal support. 

The Nova Scotia Court of Appeal allowed the husband's appeal, finding 
that there was no sound basis to justify a compensatory award. Jones J.A., 
speaking for the court, stated: 

[T]here was no evidence that the respondent [wife] had forgone educational or 

career enhancement opportunities which impaired her earning potential or 

affected her career opportunities... .In fact, the respondent is at the top of the pay 

scale for senior nurses employed by the province. There is no evidence that the 

respondent has suffered financial disadvantage arising from the marriage. 

Jones J.A. also held that in the circumstances of this case, a lump sum 
award was not necessary to provide for the future needs of the wife or to provide 
for her retirement: 

As has been stated in a number of cases the primary object of the Divorce Act is 

not to increase capital or to divide assets. The trial judge was concerned about 

the future needs of the respondent and her ability to provide for her retirement. 

She is still only in her forties and gainfully employed and earning pension 

benefits. She will be entitled to half the appellant’s pension benefits as of the 

date of separation, which were estimated at over $15,000 per annum. She is 

entitled to one half of the matrimonial assets. No sound basis was established on 

the evidence to justify a lump sum award. 

Jones J.A. found that the wife would require some support to maintain 
the matrimonial home during the next few years while the children attended 
university. However, he held that this object could be obtained without ordering 
monthly spousal support, by deferring the equalization payment which the wife 
was required to make to the husband until 1997 and, in the meantime, giving her 
the exclusive right to reside in the matrimonial home. 

Leek v. Lightfoot 
(1993), 45 R.F.L. (3d) 364 (Alta. Q.B.) 

McDONALD J.:—The respondent/piaintiff Stephen Lightfoot and the 

petitioner/defendant Corinne Leek were married on December 28, 1984, separated in 

September, 1990, and divorced on September 11, 1992, In the divorce proceeding the 

respondent (“husband’’) asks for an order that the petitioner (“wife”) pay him support. In 

the action under the Matrimonial Properly Act the husband asks for a division of the 

matrimonial property. 

The parties began to live together three and a half years before they married. At 

the time they began to live together he had been unemployed for two years. He was then 

31 years old. His last employment had been with Investors Syndicate for four years. He 

resigned because of the pressure of his work. He has a master’s degree in kinesiology. 

The wife was then a major in the dental service of the armed forces, and she retains that 

rank today. When they began to live together they planned that he would work part-time 

and also take further education. He studied accounting for a year at her expense but then 

decided that he did not feel suited to that vocation. He says that from 1983 onward she 
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Martha J. Bailey “Pelech, Caron and Richardson” 
(1989-90) 3 C.J.W.L. 615 at 615-616 

On 4 June 1987, the Supreme Court of Canada released three important 

judgments relating to the applications of dependent ex-wives for an award or variation of 

support under the 1968 Divorce Act contrary to the provisions of valid agreements. 

Pelech, Caron, and Richardson (the “trilogy”) have had a significant, problematic, and 

gendered impact on family law far beyond the issue with which they dealt. 

The decisions are consistent with the global trend toward privatization, our 

traditional protection of the private sphere of the family from state intervention, the 

current push for settlement of family law cases, and the new family law’s emphasis on 

self-sufficiency and a clean break, phenomena which are all problematic for the 

disadvantaged. The privatized family, long exposed by feminists as a state-sanctioned 

arena for male abuse of power, will not produce agreements consistent with the standards 

of fairness embodied in our family laws because of the inequality of bargaining power 

between men and women in a patriarchal society. The general inequality of bargaining 

power of women in our society is exacerbated in the family law context by the fact that 

women are almost always the needy claimants, they usually have fewer resources to 

mount legal battles, and they are more likely to have strong ties with their children and to 

be willing to trade away monetary rights for the sake of the children. 

The trilogy’s atomistic view of the family is consistent with dominant liberal 

discourse, which represents the oppressive relationship between husband and wife as a 

freely chosen contract between rational, unencumbered autonomous individuals. The 

trilogy’s notion of subjectivity ignores any social construction of self, as well as the 

limits on choice created by gender inequality. The atomistic family model is problematic 

for conservatives who cherish the traditional family as the cornerstone of society. It is 

also problematic for feminists who, while criticizing the family as an oppressive 

institution, do not want women cut off from this social support system before an 

adequate alternative is available, and who recognize the limits of individual rights as the 

basis of social organization. Of the many discourses prevalent in our pluralistic society, 

the trilogy seems most to reflect libertarian liberalism, in its conception of self and the 

family and its view of contracts. Libertarian liberalism stands for the free operation of 

the market economy protection of privacy rights, resistance to distributive justice claims, 

and the position that the state should guarantee only formal legal equality, not actual 

equality.... 

NOTE: THE PELECH TRILOGY 

Please re-read the Pelech and Richardson cases found in the spousal 
support materials in this volume which clearly illustrate and endorse the 
emphasis on contractual ordering in modern family law. The third case in the 
trilogy was Caron v. Caron (1987), 7 R.F.L. (3d) 274 (S.C.C.). 

In Caron the parties married in 1964 and separated in 1978. There were 
two children who remained with the wife after the separation. In 1980 the parties 
signed a separation agreement with the advice of independent counsel. The wife 
received clear title to the matrimonial home as well as a lump sum of $25,000. In 
addition to child support of $300 per month per child, the husband agreed to pay 
the wife monthly maintenance until she either remarried or cohabited with a man 
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for more than 90 days. The agreement also provided that the quantum of 
support could be varied by a court if the circumstances of the parties changed. 
This agreement was incorporated into the decree nisi of divorce. Later, the wife 
cohabited with a man for more than 90 days, and the husband ceased making 
support payments. The cohabitation did not last, and the wife, who was forced to 
rely on social assistance, applied to have the divorce decree varied to provide for 
renewed support. The Supreme Court of Canada unanimously dismissed the 
wife's appeal, Wilson J. held that the variation clause contained in the agreement 
could not be invoked, as it applied to variation of quantum, not to disentitlement 
brought about by an event expressly addressed in the agreement. The Court 
also held that the agreement did not qualify for variation under the Divorce Act 
because the wife's circumstances did not meet the test set out in the Pelech 
decision. Wilson J. stated: 

As already mentioned, the court’s power to vary maintenance in a divorce decree 

is very limited where the provisions in the decree are the result of a negotiated 

settlement freely entered into by the parties on the advice of independent legal 

counsel, The approach of the courts is to respect such settlements wherever 

possible and to exercise their power of intervention under the Divorce Act only 

in the case of a radical change in circumstances related to a pattern of economic 

dependency of one party on the other generated by the marriage relationship: see 

Pelech, supra. 

We have no evidence in this case of such a change in circumstances. Indeed, 

the courts below found no change apart from the fact that the respondent had 

discontinued maintenance pursuant to para. 3 of the minutes of settlement, which 

they found he was entitled to do, and that the appellant was receiving social 

assistance at the time of the application. We know nothing about the appellant’s 

work pattern either prior to or during the marriage: what marketable skills she 

has; the level of health she enjoys; the availability of jobs for which she might be 

suited; the efforts she has made to find employment. We know that she is 41 

years of age and looks after an 11-year-old daughter who is presumably 

attending school. 1 do not believe that the evidence of change in the appellant’s 

circumstances meets the stringest test set out in Pelech. I would conclude, 

therefore, that this is not an appropriate case for the court’s exercise of its power 

under s. 11(2) of the Divorce Act. 
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Findings 

Validity of Marriage Contract 

I have concluded that the circumstances under which the husband presented the 

contract to the wife for signing and his conduct when she asked for changes to the 

document constituted duress on his part. The wife was presented with the document just 

days before the planned wedding. She was 37 years of age and pregnant with their first 

child. She had invested a lot of her own money and effort in the home, which was under 

construction, and she testified that the husband was angry when she declined initially to 

sign the agreement. The agreement cannot be said to express her free wishes and I find it 

invalid for this reason. 

In addition, the wife testified that the husband told her that he believed the 

amendment to the contract was intended to protect her contribution to the home by 

giving her and her issue a life estate or the right to reside in the property as long as she 

wished. She stated at trial that she understood the amendment gave her that protection. In 

fact the amendment offered the wife no such protection at all, and her so-called life 

interest or right to stay in the home was completely dependent on the whim of the 

husband, who could terminate the marriage at any time and thereby end the wife’s so- 

called life estate. I have concluded on the evidence on the balance of probabilities that it 

was the husband’s own poor conduct towards the wife that forced her to leave the 

matrimonial home. In fact, the wife had no protection at all for her contribution to the 

construction of the home. I have no trouble concluding that her “understanding” that she 

was protected by the amendment to the contract was, in fact, a “misunderstanding” of her 

position, and for this reason as well, I find that the marriage contract is invalid.... 

[Cosgrove J, found that the necessary characteristics of resulting trust were 
present so as to justify an award to the wife for her efforts in the construction of 
the home. As both parties expended their time and resources on the construction 
of the house as each was able, the wife was entitled to 50% of the value of the 
construction of the home. In granting the divorce, he awarded the wife the sum 
of $63,650 due by the husband for reimbursement for her contribution.] 

Note: Hartshorne v. Hartshorne 

In Hartshorne v. Hartshorne, [2004] 1 S.C.R 550, 47 R.F.L. (5th) 5, the Supreme Court 

of Canada considered the standard for judicial intervention with the provisions of 

marriage contracts dealing with property division in the context of the B.C. Family 

Relations Act. Section 65(1) of that Act permits courts to reapportion property between 

the spouses if the division of property they agreed to in a marriage contract would be 

“unfair” having regard to a list of factors. These include: the duration of the marriage, 

the date the property was acquired, and the needs of the spouses to become or remain 

economically self-sufficient. Unlike other provinces which limit the property that is 

subject to division largely to property acquired during the marriage, British Columbia’s 

Family Relations Act includes property owned before marriage in its matrimonial 

property scheme, if that property has become a family asset. 

On the day of their wedding, the Hartshornes, both of whom were lawyers, signed a 

marriage contract in which they agreed to keep their property separate, except that Mrs. 

Hartshorne would be entitled to a joint interest in a car and the contents of the 
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matrimonial home and a 3% interest in the matrimonial home for each year of marriage, 

to a maximum of 49%. The contract was signed at Mr. Hartshorne’s insistence. Mr. 

Hartshorne had divided his property when he divorced his first wife and did not want to 

have to divide his assets again in the event his second marriage broke down. At the time 

of the marriage, Mr. Hartshorne had assets worth $1.6 million. Mrs. Hartshorne entered 

into the marriage in debt. Mrs. Hartshorne did not want to sign the agreement and was 

crying when she signed it. She had also received legal advice recommending that she not 

sign the contract on the basis that it was “grossly unfair.” In response to her lawyers 

advice, Mrs. Hartshorne did succeed, however in making a few changes to the 

agreement, including the insertion of a clause preserving her right to spousal support. 

At the time they signed the agreement, the Hartshornes had been cohabiting for three and 

a half years and had a 20 month old child. Mrs. Hartshorne had left her law practice 

shortly before the child’s birth and had subsequently remained out of the work force as a 

full time caregiver. She remained out of the work force for the duration of her 9 year 

marriage to Mr. Hartshorne, during which the parties had a second child. During the 

marriage, Mr. Hartshorne gave Mrs. Hartshorne a monthly allowance and use of some 

credit cards for household expenses. He did not set up joint accounts of any value or put 

property in her name. Upon the breakdown of the marriage, Mrs. Hartshorne brought a 

claim for spousal support and child support. She also sought to “override” the marriage 

contract on the basis of the contract law doctrines of duress, coercion and undue 

influence and on the basis that it was unfair according to s. 65 of the Family Relations 

Act. Under the terms of the contract, Mrs. Hartshorne was entitled to a 27% interest in 

the matrimonial home, which amounted to $280,000. This represented only 20% of the 

family assets, worth approximately $1.4 million. 

At trial, the court rejected Mrs. Hartshorne’s unconscionability claims but found the 

contract to be unfair because it failed to compensate her for the financial sacrifices she 

had made by giving up her career and because it failed to promote her economic self- 

sufficiency. The Court of Appeal upheld the trial judge’s finding of unfairness. In a 6-3 

decision, the Supreme Court of Canada disagreed and held that the contract was fair. 

The majority judgment of Bastarche J. begins with a discussion of the degree of 

deference to be accorded to marriage contracts as compared to separation agreements: 

f 38 Marital cases must reconcile respect for the parties' intent, on the one hand, and 

the assurance of an equitable result, on the other. The parties here adopted opposite 

views as to the degree of deference to be afforded marriage agreements; the appellant 

submitted that more and the respondent submitted that less deference should be paid to 

marriage agreements than to separation agreements. 

% 39 This Court has not established, and in my opinion should not establish, a "hard 

and fast" rule regarding the deference to be afforded to marriage agreements as compared 

to separation agreements. In some cases, marriage agreements ought to be accorded a 

greater degree of deference than separation agreements. Marriage agreements define the 

parties' expectations from the outset, usually before any rights are vested and before any 

entitlement arises. Often, perhaps most often, a desire to protect pre-acquired assets or an 

anticipated inheritance for children of a previous marriage will be the impetus for such an 
agreement. Separation agreements, by contrast, purport to deal with existing or vested 

rights and obligations, with the aggrieved party claiming he or she had given up 

something to which he or she was already entitled with an unfair result. In other cases, 

however, marriage agreements may be accorded less deference than separation 
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agreements. The reason for this is that marriage agreements are anticipatory and may not 

fairly take into account the financial means, needs or other circumstances of the parties at 

the time of marriage breakdown. See M. Shaffer and D. S. Melamed, "Separation 

Agreements Post-Mage, Willick and L.G. v. G.B.: A New Trilogy?" (1999), 16 Can. J. 

Fam. L. 51, atpp. 67-68; Payne on Divorce (4th ed. 1996), at pp. 307-8. 

Bastarache J. then went on to deal with the relevance of Miglin, which dealt specifically 

with the weight to be accorded to separation agreements in applications for spousal 

support under the Divorce Act: 

f 42 The appellant seeks to rely on Miglin, supra, suggesting that the same process be 

followed in assessing the fairness of marriage agreements under the FRA. I agree that 

Miglin is helpful for its general propositions that "a court should be loathe to interfere 

with a pre-existing agreement unless it is convinced that the agreement does not comply 

substantially with the overall objectives" of the Act in question (para. 46), and that "[tjhe 

court must not view spousal support arrangements in a vacuum, ... it must look at the 

agreement or arrangement in its totality, bearing in mind that all aspects of the agreement 

are inextricably linked and that the parties have a large discretion in establishing priorities 

and goals for themselves" (para. 84). However, in my opinion, adopting Miglin without 

qualification would distort the analytical structure already provided in the British 

Columbia legislation. 

Building on Miglin, Bastarache J. set out a high threshold for unfairness under s. 65(1) of 

the FRA which put significant weight on the parties’ intentions when they signed the 

contract. According to Bastarache J., contracts will not be unfair where at the time of the 

contract’s execution, the parties understood the impact of their choices and accurately 

anticipated their circumstances at the time the contract would be enforced, If the parties 

lives unfolded as they predicted, their contract would not be unfair. Intervention wdth 

property agreements in marriage contracts would only be warranted, on grounds of 

fairness, where the circumstances at separation were fundamentally different from what 

the parties had anticipated, and thus it could not be said that the parties had truly 

considered the impact of their choices. Bastarche J. thus rejected the approach adopted 

by the courts below, which would have assessed the “fairness” of an agreement under s. 

65(1) in light of what a spouse would have received absent an agreement, emphasizing 

instead, as in Miglin, the value of “choice”. 

On the facts, the Hartshomes understood what they were signing and lived out their 

intention to be separate as to property. As their lives had unfolded precisely as they had 

predicted, their circumstances at marriage breakdown w'ere w'ithin their contemplation 

when they executed the contract. Bastarache J, also held that in assessing fairness, the 

contract had to be examined in light of entitlements to spousal and child support. As any 

economic disadvantage Mrs. Hartshome suffered could be dealt w'ith through an order 

for spousal support, the contract did not leave Mrs. Hartshome bearing the economic 

consequences of the marriage. 
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NOTE: FEDERAL AND PROVINCIAL GUIDELINES 

The child support reforms in 1997 involved some amendments to the Divorce Act 
itself to create the framework for the assessment of child support by way of child 
support guidelines. See in particular ss. 2(1) (definition of “applicable 
guidelines’’); 2(5), 15.1, 17(4), 17(6.1)-(6.5), 26.1, and 28. The guidelines 
themselves were enacted in the form of regulations pursuant to the Divorce Act, 
entitled the Federal Child Support Guidelines. The federal Guidelines came into 
effect on May 1, 1997. Minor amendments to the guidelines were made in 1997, 
1999, and 2000, These amendments were either of a “technical” nature, or for 
the purpose of clarifying ambiguous language. 

Almost all of the provinces have enacted child support guidelines that 
mirror the federal guidelines. The Ontario Child Support Guidelines came into 
effect December 1, 1997. (In some cases, such as Ontario, the provincial 
guidelines are identical to the federal guidelines; in other cases, such as 
Manitoba, slight modifications have been introduced.) The provincial guidelines 
are applicable to determinations of child support under provincial legislation, and 
cover cases where married parents have separated, but are not divorcing, and 
ail cases where the parents are unmarried. Some of the provinces, such as 
Manitoba, have also had their guidelines designated as the applicable guidelines 
under s. 2(5) of the Divorce Act, with the result that they are the applicable to 
determinations of child support under the Divorce Act where both parents are 
resident in the province. Section 2(5) allows provincial guidelines to be 
designated by the Governor in Council as the “applicable guidelines" under the 
Divorce Act. 

Quebec has created its own set of child support guidelines that differ 
substantially from the federal guidelines. The Quebec guidelines are applicable 
not only to determinations of child support under provincial legislation but also, 
by virtue of a designation under s. 2(5) of the Divorce Act, to determinations of 
child support under the Divorce Act where both parents are resident in the 
Quebec. 

The legislation implementing the Federal Child Support Guidelines 
required the Minister of Justice to review the operation of the guidelines and 
present a report of the review to Parliament within five years of the coming into 
force of the guidelines (see s. 28 of the Divorce Act). The government’s report, 
entitled Children Come First: A Report to Parliament Reviewing the Provisions 
and Operation of the Federal Child Support Guidelines, which was released in 
May of 2002, concluded that the Guidelines had been a solid success: 

The Government of Canada took a huge step in reforming the child 
support system when it implemented the Child Support Initiative. The 
Initiative has been a solid success. Fair, consistent and predictable 
amounts of support for children whose parents are separated or divorced 
have been established across the country, and every effort is being made 
to ensure children receive that support in full and on time. 
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The Guidelines have helped reduce conflict and tension between parents 
by making the calculation of child support more objective, and by 
improving the efficiency of the legal process to such an extent that most 
parents are now setting child support amounts without going to court. 
(Vol. !, at v) 

While some had expected recommendations for significant changes to certain 
aspects of the Guidelines, the report rejected the need for such, and proposed 
only a few modest changes, notably to the shared custody provisions. These 
proposed changes will be noted below in the more detailed treatment of some of 
the main provisions of the guidelines. 

The cases found below touch on some of the main issues which have 
arisen in the application and interpretation of the guidelines including the 
determination of income; treatment of special expenses under s. 7; shared 
custody under s. 9; and undue hardship under s. 10. The first Supreme Court of 
Canada ruling on the Guidelines, Francis v. Baker, which deals specifically with 
the issue of incomes over $150,000, is chosen as the first case in your readings 
as it provides both an overview of the Guidelines and an analysis of the 
philosophy underlying the new legislation. 

(b) High Earners: Incomes over SI50,000 

Francis v. Baker 
[1999] 3 S.C.R. 250; 50 R.F.L. (4th) 228 

[1] BASTARACHE J. (Lamer C.J., L’Heureux-Dube, Gonthier, Cory, McLachlin, 

Iacobucci, Major and Binnie JJ. concurring): The present case involves the 

interpretation of s. 4 of the Federal Child Support Guidelines (“the Guidelines”) which 

applies in cases where the paying parent has an annual income of more than $150,000. 

Section 4(a) stipulates that child support is to be calculated in accordance with s. 3, that 

is, the Guidelines’ Table amounts apply. Table amounts are included in a schedule to the 

Guidelines. They set out predetermined child support figures which have been 

calculated based on the premise that parents spend a fixed percentage of their income on 

their children. The applicable Table amount in any given case is a function of the 

income of the paying parent and the number of children the award is to cover. Pursuant 

to s. 4(6) where a court considers the Table amount to be “inappropriate”, it is to award 

the Guidelines figure in respect of the first $150,000 of the paying parent’s income, plus 

an amount it considers to be appropriate for the balance of the paying parent’s income, 

having regard to the condition, means, needs and other circumstances of the children as 

well as the financial ability of each spouse to contribute to the support of the children. In 

all cases, other sections of the Guidelines, such as the s. 10 undue hardship provisions 

and the s. 7 special expense provisions, may subsequently permit deviation from 

applicable Table amounts. The issue raised in this appeal is whether the trial judge 

abused heT discretion in finding that it was not inappropriate for the appellant, who has 

an income of $945,538 per annum, to pay the Table amount applicable to his income 

level. 
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Francis and continue his current expenses “directly to or on behalf of’ 

the children. Inadequate evidence was given with respect to 

the quantification of those expenses which include tuition, tutoring, 

clothing and so on. His counsel filed a document (while cross-examining 

Ms Francis) which purports to reflect these expenses. There was no 

sworn testimony from the father about this. There are unexplained 

handwritten changes on the document; expenses for 1995 and 1997 seem 

to be included in 1996 and the total expense of some $60,000 for 1996 is 

crossed out. It is of very little assistance. It does show, however, that the 

tuition and tutoring is about $25,000 per year. 

The father’s proposal is really to pay the children’s school fees, give 

them money directly and pay for their clothes and activities when they 

are with him, It is unreasonable that he deal directly with an 11 and 13 

year old about their support. Furthermore, his desire to keep money for 

the children out of the hands of the mother is completely unacceptable. I 

accept the evidence of Ms Francis that he has been controlling and 

manipulative through the use of his money. He did not give evidence to 

contradict this. This use of money to control her is also disclosed in a 

with prejudice offer filed during the trial. It shows that he offered 

to settle the litigation on terms which, among other things, provided that 

he would buy her a house worth $500,000 provided that it stay in his 

name and she not allow her “parents, sisters, nieces or nephews” to live 

there. I accept her evidence and agree that this was paternalistic, 

malevolent and controlling. 

For all of these reasons, I cannot say that the table amount of child 

support is inappropriate. The table amount shall therefore apply and Mr. 

Baker shall pay Ms. Francis $10,034 per month for the support of the 

two children. I make this award on the basis of his undertaking to 

continue to pay for the items listed in exhibit 10, except for tutoring and 

private schools which have been included in Ms Francis’ expenses 

which I have itemized above. 

Note: Subsequent Cases on High Earners 

Following Francis v. Baker, courts have approached high income cases 
with a strong presumption in favour of the Table amounts. Some high income 
payors have successfully rebutted the presumption, but these cases have tended 
to involve extraordinarily high incomes. 

In Simon v. Simon (1999), 1 R.F.L. (5th) 119 (Ont. C.A.), the Ontario 
Court of Appeal clearly read Francis v. Baker as creating a strong presumption in 
favour of the Table amount. In Simon the parties had been married for two years, 
the father having ended the marriage when the mother was three months 
pregnant with their only child. The father was a professional hockey player. His 
income, which had been approximately $180,000 per year at the time marriage 
breakdown, rose substantially after separation to in excess of $1 million US per 
year. The Table amount on the father’s income was $9,215 per month. The trial 
judge found the table amount inappropriate given the uncertainty of the father’s 
future earnings, the modest lifestyles of the parties, and the lack of a credible 
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child care budget from the mother, and ordered child support of $5000 per 
month. He also ordered that $1000 of that amount be deposited in trust for the 
child. On appeal, the Ontario Court of Appeal increased the amount to the Table 
amount. The Court found that the trial judge had erred in imposing a heavy 
burden on the mother to justify her child care budget; rather the onus was on the 
father to justify a departure from the table amount. The father's modest lifestyle 
was held to be irrelevant—the relevant criteria were the child’s needs and the 
father’s ability pay. The Court of Appeal found that there was a presumption in 
favour of the guidelines, and the father had not rebutted it. The Court found that 
expenses listed in the mother’s budget would not generate an extravagant 
lifestyle, and that the most expensive item she sought, namely the means to buy 
a $200,000 home in Ottawa, was a modest request. The Court of Appeal also 
struck down the order requiring that a portion of the child support be placed in a 
trust fund, ruling that the discretion of the custodial parent with respect to the 
expenditure of support funds should not be fettered unless the non-custodial 
parent can establish a valid reason for doing so. Courts should presume, in the 
absence of evidence to the contrary, that the custodial parent will do his or her 
best to provide for the child’s immediate needs and future care and education. 

In Tauber v. Tauber (2000), 6 R.F.L. (5th) 442 (Ont. C.A.) the Ontario 
Court of Appeal seemed to back track a little bit from Simon, and read Francis v. 
Baker as allowing for the possibility of departing from the Table amount in high 
income cases. In Tauber the father and mother had separated four months after 
their only child was born and after 18 months of marriage. At the initial trial, 
which took place before the Supreme Court of Canada's decision in Francis v. 
Baker, the trial judge found that the father’s income was approximately $2.5 
million, generating a Table amount of $17,000 per month. While the trial judge 
found that the amount was “excessive”, he believed he was precluded by the 
Ontario Court of Appeal ruling in Francis v. Baker from reducing the Table 
amount. After the release of the S.C.C.’s decision in Francis v. Baker, the father 
appealed the initial trial order. The Court of Appeal ordered a new trial on the 
grounds that the father had at least raised a case that the award was prima facie 
excessive. The court recognized that in cases such as this, involving a very 
wealthy payor, the basic needs of the child were not the sole or dominant 
consideration and that the child support award should include a large element of 
discretionary spending in view of the income of the father. However, the court 
found that in this case the Table amount far exceeded the purposes of child 
support. The evidence before the court suggested that an award of between 
$6,000 and $10,000 per month could be justified. On the retrial, the father’s 
income was found to be $1.65 million, which was significantly lower than what it 
had been in the initial trial. The father was ordered to pay the Table amount for 
that income, $11,171 per month. That amount was found not to be 
inappropriate—the child was found to be entitled to enjoy the same standard of 
living he would have enjoyed had the family breakdown not occurred, and the 
mother’s budget was found not be so excessive as to function as a transfer of 
wealth to the child or de facto spousal support. The mother was also awarded 
lump sum spousal support of $500,000 to recognize that her responsibilities to 
the child had impaired her ability to earn income and to provide additional 
support to the mother as she re-established her career. 
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In R. v. R. (2002), 24 R.F.L. (5th) 96 (Ont. C.A.) the Ontario Court of 
Appeal allowed a deviation from the Table amount in the case of a payor with 
very high earnings, but nonetheless ordered what is believed to be the highest 
total child support award in Canada. Some of the rulings in ft v. R. on allowable 
expenses have generated controversy. In R. v. R. the parties separated after an 
eight year marriage with four children. The wife had ceased employment shortly 
before the marriage and during the marriage had cared for the children and 
managed the home. At the time of separation the husband was earning 
approximately $2 million annually; after the separation his income more than 
doubled to over $4.1 annually. The Table amount on that income was $65,000 
per month. The mother submitted a budget showing basic monthly expenses of 
$25,159, but with extras added in the amount rose to $89,749 per month. Having 
regard to the fact that the family had not had an extravagant lifestyle during the 
married, the trial judge found that the Table amount was excessive and ordered 
child support of $16,000 per month, plus $4000 per month for s. 7 extraordinary 
expenses. He also awarded the wife spousal support of $5000 per month. On 
appeal, the Ontario Court of Appeal, in a judgment written by Laskin J.A., agreed 
with the conclusion of the trial judge that the Table amount was excessive and 
inappropriate, but also found that the trial judge had erred in lowering support to 
$20,000 per month. Specifically, the trial judge was found to have erred by 
basing the order on the parties’ lifestyle and pattern of spending while they were 
together and failing to consider what might be reasonable spending patterns in 
light of the father’s increased income. The Court of Appeal increased the level of 
support to $32,000 per month (in addition to the $4000 per month for s. 7 
expenses, for a total order of $36,000 per month.). In reaching this figure Laskin 
J.A. allowed the wife $6000 per month to purchase a cottage in the Muskokas 
and $8000 a month for future savings for the children. Some have criticized 
these expenses as improper for inclusion in child support. Do you agree? Is the 
expense for the cottage really a capital benefit being conferred on the wife? 
Should the court have ordered the father to contribute to an education fund 
rather than giving the funds to the mother? 

(c) Determining Income 

Determining the payor’s income is a crucial step in assessing child support under 
the Guidelines. The cases below deal with two situations: how to deal with 
overtime that has been worked in the past, and whether to impute income in 
cases where a payor is allegedly under-employed. 

Odendahl v. Brule 
(1999), 45 R.F.L. (4th) 37 (Ont. Gen. Div.) 

[1] ASTON J.: Diane Brule seeks a divorce and corollary relief, including child support 

for Justin Brule, born August 19, 1995. The respondent pays interim support for Justin, 

according to the Child Support Guidelines, including a section 7 add-on. 

[2] Shannon Odendahl seeks an increase in the child support for Sarah Brule, born May 

12, 1990. The respondent pays Shannon Odendahl $300 per month for Sarah, pursuant to 
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Appeal allowed in part; cross-appeal allowed. 

Note: Andrews v. Andrews 

In Andrews v. Andrews (1999), 50 R.F.L. (4th) 1 the Ontario Court of Appeal 
appeared to endorse the approach to extraordinary expenses taken by the 
B.C.C.A. in McLaughlin. The Andrews decision can be found in the Spousal 
Support chapter in this volume of the materials. 

Note: Proposed Changes to Section 7 Expenses in Five Year Review 

In its five year review of the Federal Child Support Guidelines released in May of 
2002, the federal government recommended that s. 7 of the Guidelines be 
amended to so as to better define the term “extraordinary” and create 
consistency across the country: 

The term extraordinary has been interpreted differently across the country, creating 

some confusion and inconsistency and resulting in calls to clarity the term. Section 7 

should therefore be amended to add a definition of extraordinary. Parents and courts 

will be directed to determine whether the expense is extraordinary, given the income 

of the parent requesting and paying for the expense. If this does not help, parents and 

the court will be directed to consider other factors in addition to income: 

• the number and nature of the programs and activities 

• the overall cost of the programs and activities 

• any special needs and talents of the child; and 

• any other similar factor the court considers relevant 

The recommended approach is consistent with the original intent of the secton and 

with the interpretation adopted by several appeal courts. It is also the approach 

Manitoba took when it amended its guidelines effective July 2001. This approach 

would help ensure that guidelines across the country continue to be harmonized as 

much as possible. 

{Children Come First, A Report to Parliament Reviewing the Provisions and 

Operation of the Federal Child Support Guidelines, Vol. 1 at 22). 

Is an approach to defining “extraordinary” that focuses on the income of the 
parent paying the expense consistent with appellate decisions such as 
McLaughlin? Is there a difference between looking at the income of the paying 
parent and looking at the joint incomes of the parties to determine if an expense 
is “extraordinary”? 

(e) Shared Custody—Section 9 

Departures from the standard method of calculating child support are provided 
for in cases involving non-standard custody arrangements—s. 8 of the 
Guidelines deals with situations of split custody, where each parent has custody 
of one or more of the children, and s. 9 deals with cases of shared custody, 
where a parent has a right of access to or physical custody of a child for at least 
40 per cent of the time. (Note that this definition of shared custody is one 
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developed specifically for the Guidelines context; it is based on time spent with 
the child, regardless of whether the arrangement is legally one of joint custody or 
sole custody/access.) Split custody cases are relatively straight-forward given 
the set-off formula set out in s. 8. Shared custody cases have given rise to much 
more difficulty. Under s. 9 of the Guidelines two issues arise: first, how to 
determine whether the 40 per cent rule has been satisfied so as to render the 
case one of shared custody for guidelines purposes, and second, how to 
calculate child support if the situation is one of shared custody, given the 
discretionary framework set out in s. 9. 

Froom v. Froom 

[2005] O.J. No. 507 (Ontario Court of Appeal) 

1 M.A. CATZMAN and J.I. LASKIN JJ.A. (oral endorsement):-- The issue on this 

appeal is whether the trial judge erred in holding that Mr. Froom had custody of his 

children for over 40%of the time, thus triggering s. 9 of the Federal Child Support 

Guidelines, SOR/97-175. The trial judge found that Mr. Froom met the 40% threshold. 

In so finding, she relied on Mr. Froom's evidence - which was not challenged - and she 

counted days, not hours. Mr. Bastedo candidly acknowledged that had she counted hours 

instead of days, his client would not have had the children for 40%of the time, either in 

2003 or in 2004. 

2 There is no universally accepted method for determining the 40% and we do not 

think that this appeal is the appropriate case to make that determination. On the record 

before her, we are of the view that the trial judge did not err in the approach and the 

method she chose. That approach and that method were consistent with many trial 

decisions, which seek to avoid rigid calculations and, instead, look at whether physical 

custody of the children is truly shared. 

3 We are also of the view that the trial judge did not err in her appreciation of the 

evidence. Counting days, Mr. Froom's calendars show that he had actual physical 

custody of the children for more than 40% of the time in 2003 and would have had 

custody for more than 40% of the time in 2004. 

4 As we have found no reviewable error in the exercise of the trial judge's discretion, 

the appeal must be dismissed. Mr. Froom does not seek costs of the appeal and we make 

no order for costs. 

M.A.CATZMAN J..A. 

J.I. LASKEN J.A. 

5 R.P. ARMSTRONG J.A. (dissenting):— Counsel for the appellant submitted that if 

hours are used to calculate the time under s. 9 of the Child Support Guidelines, it 

produces figures of 36.7% for 2003 and 32.09% for 2004 of time during which the 

children were under the care of the father. Counsel for the father concedes that the hours 

calculation produces figures less than 40%for each of the two years. In my view, the 

hours calculation produces an accurate figure in this case, and the days calculation 
produces an erroneous figure. 
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82 The determination of an equitable division of the costs of support for children in 

shared custody situations is a difficult matter; it is not amenable to simple solutions. Any 

attempt to apply strict formulae will fail to recognize the reality of various families. A 

contextual approach which takes into account all three factors enunciated by Parliament 

in s. 9 of the Guidelines must be applied. 

83 The appeal is allowed and the amount of support to be paid by the father to the 

mother is set at $500 per month. Like the justices of the Court of Appeal, I am of the 

view that success was divided at all levels and that the difficulties associated with the 

interpretation of s. 9 of the Guidelines makes this case a proper one to order that both 

parties bear their own costs throughout. 

[ The dissenting opinion of Justice Fish has been omitted. ] 

Note: Proposed Changes to the Shared Custody Provisions 

In its five year review of the Guidelines, Children Come First, A Report to 
Parliament Reviewing the Provisions and Operation of the Federal Child Support 
Guidelines (2002), the federal government recommended no change to the “40 
per cent rule” for defining a shared custody situation. However, in contrast to the 
highly discretionary approach endorsed by appellate courts, the government did 
recommend the adoption of “presumptive formula” to determine the amount of 
support to replace the current list of discretionary factors in s. 9. The 
presumptive formula would be based upon a set-off of the table amounts for 
each parent based upon the total number of children in the shared custody 
arrangement. In the government’s view, a presumptive formula was required to 
increase predictability and certainty. The presumption could be rebutted, thus 
maintaining judicial discretion to order another amount in the appropriate 
circumstances. In deciding whether to depart from the formula amount, the court 
could consider any relevant factor, but the way the spouses shared the child’s 
expenses would be especially relevant. 

Note that in choosing the appropriate presumptive formula, the government did 
not endorse the set-off formulas which attempt to pro-rate the table amounts 
according to the amount of time the recipient parent has the children. As well, 
the government rejected the use of any multiplier, such as 1.5, because of the 
absence of any empirical evidence on the increased costs of shared custody. As 
well, in the government’s view, the increased costs of shared custody were 
already taken into account in its presumptive set-off formula because the formula 
utilized the full table values for all of the children in the shared custody situation. 

(f) Undue Hardship—Section 10 

As the following cases show, courts have been very reluctant to allow claims of 
undue hardship which would justify departure from the amounts of child support 
determined under the Guidelines. Do you think that the stringent tests being 
applied for undue hardship are appropriate? 
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view, some appeal courts have seriously overshot the mark in establishing a “tough” test 

for undue hardship, to the point of causing serious individual injustice by their adherence 

to the Table amounts. I had always thought that some of this “clinging to the Tables” 

would subside after a few years of experience with the Guidelines, after seeing that the 

courts were not awash with dubious hardship claims. 

Interestingly, my ongoing review of reported hardship cases (about 260 cases since 

March 1997) reveals a significant and continuing decline in reported cases from 1999 on, 

after a brief peak in 1998. At the same time, “success” rates are rising for those claims 

that are made, from 27 per cent in 1997 to 34 per cent in 1998, 32 per cent in 1999 and 

38 per cent in 2000. There is little indication in this data, or in what I hear from judges 

and lawyers, to suggest that there are “floods” of doubtful hardship claims. My fear is 

that appeal decisions like Gaetz ... may leave far too little flexibility to trial judges, 

especially in second family cases. To date, some trial judges, especially those in 

specialised family courts, like Williams J. in Gaetz, have demonstrated a willingness to 

explain and apply their hardship analysis carefully and flexibly. It is important that 

appeal courts leave sufficient room for hardship law to develop over time, especially as 

the Supreme Court of Canada is unlikely to hear a hardship appeal. If the dangerous 

tendencies in Gaetz continue, it may be that only legislative amendments will restore to 

undue hardship the kind of fairness and flexibility needed under the current percentage- 

of-income formula. 

Note: Proposed Changes to Section 10 in Five Year Review 

In its five year review of the Guidelines, Children Come First, A Report to 
Parliament Reviewing the Provisions and Operation of the Federal Child Support 
Guidelines (2002), the federal government recommended no changes to s. 10 of 
the Guidelines. 

(g) Contracting Out of the Guidelines 

What ability do parties have to contract out of the Child Support Guidelines. 

Put simply, a clear policy choice was made in drafting the Guidelines to limit the 
parties' ability to deviate from the support outcomes dictated by the Guidelines. 
While there is some ability to contract out of the strict application of the 
Guidelines, the Guidelines allow for significant judicial scrutiny of agreements to 
ensure that the outcomes are generally fair in light of the Guidelines. In making 
this policy choice legislators were responding to concerns that women often give 
up entitlements to child support in response to threats from fathers to contest 
custody. The applicable provisions dealing with the interaction between 
agreements and the Guidelines differ depending upon the context: 

1. If the parties have entered into an agreement that departs from the 
Guidelines and both remain satisfied with the arrangement and have 
never asked for a court order, the agreement will nonetheless be 
reviewed by a court if the parties apply for a divorce to determine whether 
the child support arrangements are “reasonable” in light of the 
Guidelines. Recall that section 11(1 )(c) of the Divorce Act provides that in 
a divorce proceeding it is the duty of the court: 
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(c) to satisfy itself that reasonable arrangements have been 
made for the support of any children of the marriage, having 
regard to the applicable guidelines, and if such arrangements 
have not been made, to stay the granting of the divorce until such 
arrangements are made. 

Judicial decisions dealing with s. 11(1 )(c) of the Divorce Act are 
found in Vol. I of the materials, in the chapter on Divorce. 

2. If the parties have entered into an agreement about child support that 
departs from the Guidelines and both parties remain satisfied with the 
agreement but wish to have the agreement incorporated into a consent 
order, the applicable provisions are ss. 15.1(7) and (8). These provisions 
allow the court to make an order that is not accordance with the 
Guidelines so long as the court is satisfied that the child support 
arrangements are “reasonable” in light of the Guidelines. (See also the 
similar provisions in ss. 17(6.4) and (6.5) in the context of variation 
applications.) If the agreement is found to be reasonable and is 
incorporated into a court order, subsequent changes must be sought in 
accordance with the variation rules found in s. 14(b) of the Guidelines 
(basically requiring a test of material change in circumstances). 

3. If the parties have entered into an agreement that departs from the 
Guidelines, but one of the parties is no longer satisfied with the 
agreement, an application can be made for child support under s. 15.1(1) 
of the Divorce Act. Under s. 15.1(3) the court is obligated to make an 
order in accordance with the Guidelines. However, s. 15.1(5) allows a 
court to take the prior agreement into account and make an order 
departing from the Guidelines if the agreement contains “special 
provisions” for the benefit of the child and application of the Guidelines 
would be “inequitable”. Note that this is a much stricter standard for 
countenancing departures from the Guidelines than the “reasonableness” 
standard described in the two scenarios above. (See also the similar 
provisions in s. 17(6.2) of the Divorce Act in the context of variation 
applications.) 

(h) Retroactive Child Support 

D.B.S. v. S.R.G.; L.J.W. v. T.A.R.; Henry v. Henry; Hiemstra v. Hiemstra 
[2006] 2 S.C.R. 231, 2006 SCC 37, 31 R.F.L. (6th) 1 

BASTARACHE J. (McLachlin C.J.C. and LeBel and Deschamps JJ. concurring): 

1. Introduction 

1 The present appeals involve the parental obligation to support one’s children, and 

the question of whether this obligation compels parents to make child support payments 

for periods of time when the responsibility to do so was never identified, much less 

enforced. This question will arise when the parent receiving child support (the “recipient 

parent”) determines that (s)he should have been paid greater amounts than (s)he actually 

received, despite the fact that no court order or separation agreement provided for these 
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Ms. Anderson claims that it is her father who has abandoned her and cites some 

examples. I did not believe her evidence and preferred that of Mr. Anderson for the 

reasons expressed earlier. I had no difficulty accepting that it was Ms. Anderson who 

severed the relationship and that she had no good cause for doing so. 

In the absence of demonstrated need, Ms, Anderson cannot expect indefinite and 

unqualified support without expending the effort to maintain the reciprocal bonds of 

respect and affection natural between father and daughter. Ms. Anderson has not shown 

such efforts, nor does the evidence of her regular employment income support her claim 

that she is in need. In the result, I find that Lindsay May Anderson is no longer a child of 

the marriage pursuant to the Divorce Act of Canada. 

Motion granted. 

Note: Charter Challenges to the Definition of “Child of the Marriage” 

In several recent cases where child support has been claimed for a child over the 
age of majority, the definition of “child of the marriage” found in s. 2(1) of the 
Divorce Act has been challenged under s. 15 of the Canadian Charter of Rights 
and Freedoms, the argument being that the provision violates equality rights as it 
imposes an obligation on divorced parents an obligation to support adult children 
that is not imposed on married parents. In Michie v. Michie (1997), 36 R.F.L. 
(4th) 90 (Sask. Q.B.), the court found that although the provision violated s. 15 
as it discriminated on the basis of marital status, it could be justified under s. 1. 
The legislative goal of ensuring that children of divorced parents continue to 
benefit from the financial support of both parents was found to be pressing and 
substantial. In dealing with the issue of rational connection, the court recognized 
that adult children of divorced parents may not receive the same financial 
assistance they might have if their parents were still together. The impugned 
provisions were found not to impair the right of a divorced parent not to support 
adult children more than is reasonably necessary to support the legislative 
objective, as the obligation was a limited one. The court noted, for example, that 
a child could not decide to pursue an independent lifestyle and still claim 
financial support. In Souliere v. Leclair( 1998), 38 R.F.L. (4th) 68 (Ont. Gen. Div.) 
the constitutional challenge was also dismissed, with the court in that case being 
unwilling even to find a violation of s. 15 of Charter. The court found that the 
Divorce Act was designed to deal with the situtation of divorced spouses and 
there children. It was not designed to deal with the spousal obligations in intact 
familes, which were determined by provincial law. The court then went on to note 
that in Ontario, spouses whether together or separated, have support obligations 
in respect of their children similar to those which may be imposed under the 
Divorce Act. 

Note: Assessing Support for Adult Children under the Guidelines 

Section 3(2) of the Federal Child Support Guidelines provides: 

3. (2) Child the age of majority or over.— Unless otherwise provided 
under these Guidelines, where a child to whom a child support order 
relates is the age of majority or over, the amount of child support is 
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(a) the amount determined by applying these Guidelines as if the 
child were under the age of majority; or 
(b) if the court considers that approach to be inappropriate, the 
amount it considers appropriate, having regard to the condition, 
means, needs and other circumstances of the child and the 
financial ability of each spouse to contribute to the support of the 
child. 

Subsection 3(2)(a), in its reference to the amount determined by applying the 
Guidelines, would appear to refer to the standard two-step calculation under the 
Guidelines: determination of table amount plus any s. 7 special expenses, to be 
shared by the spouses in proportion to their incomes, after deducting any 
contribution from the child. Note that in s. 7(1 )(e) expenses for post-secondary 
education are expressly recognized as an claimable expense provided that the 
claim meets the threshold test of “reasonable and necessary.” However, s. 
3(2)(b) allows for a departure from this standard method of calculating child 
support in cases involving children over the age of majority if the court considers 
that approach to be “inappropriate.” There are currently many unresolved issues 
with respect to assessing support for children over the age of majority; should a 
table amount of support be assessed for children living away from home? should 
the child be obligated to take out the maximum amount of student loans as his or 
her contribution to post-secondary expenses? should the child be expected to 
contribute all of his or her earnings to educational expenses? The case which 
follows is simply one example of the courts trying to grapple with some of these 
issues. 

Michie v. Michie 
(1997), 36 R.F.L. (4th) 90 (Sask. Q.B.) 

MCINTYRE J.: — The petitioner seeks to vary a child support order of October 22, 

1992. The application is pursuant to ss. 17(1) of the Divorce Act, R.S.C. 1985, c. 3 (2nd 

Supp.) as amended, and the Federal Child Support Guidelines [SOR/97-175] 

(“Guidelines”). There are three children of the marriage: 

Kristine Danielle Michie.born October 10,1979 
Nicole Leigh Michie.born August 9, 1982 
Chad Ross Michie.born September 1, 1988 

The oldest child, Kristine, is 18 and attending the University of Saskatchewan full time. 

[The court first dealt with the father’s s. 15 Charter challenge to the definition of 
“child of the marriage” found in s. 2(1) of the Divorce Act. As described in the 
note above, that challenge was dismissed. The court then went on to assess 
child support under the Guidelines.] 

There is no dispute as to the respondent’s income which is $54,844.39. If his 

obligation of support extended only to his two younger children, Nicole and Chad, the 

appropriate table amount of support would be $716.00 per month. 

The issue is whether the respondent has an obligation to support Kristine. The 

mother resides in Swift Current, She has lost her full time position and is now employed 

on a part time basis with an income of $15,300.00 per annum. 
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be paid to the remnants of past relationships and possible future relationships to 

equitably apportion responsibility. 

James G. McLeod 

NOTE: In Carson v. Carson and Schaump (1986), 49 R.F.L. (2d) 459 (Ont. Prov. 
Ct.) which dealt with the issue of whether the defendant had a "settled intention" 
to treat the applicant's child as a child of his family, Egener Prov. J. cited from an 
unreported judgment of Thomson Prov. J. in Ogden v. Anderson, March 28, 
1983: 

My opinion that the issue of rationale suggests a relatively narrow view of the 
definition is reinforced by two other factors. The first is the definition itself, 

which is quite tightly worded. We are not just talking about intention; we are 
talking about settled intention. We are not just talking about the intention to treat 

someone as one’s own child, but actually treating the child as a child of the 

family. Secondly, if one reads the section too broadly it creates clear, practical 

problems for both the natural parent and the person entering into a relationship 

with him or her. The parent (at least one who knows the law) is essentially being 

put in the position of having to say, ‘If you want to form a relationship with me, 

you take my children as well. You not only take my children while we’re 

together, but if the relationship doesn’t work out you may be potentially liable to 

support my children until they reach the age of majority. You accept this 

responsibility simply by moving in and functioning as a supportive member of 

the unit you are now becoming a part of..’ If one does not see this as a problem, I 
think one only needs to look at some of the research work that has been done 

which examines the position of the woman in receipt of public assistance who is 
basically in the same position of saying: If you want me, you take on the support 

of my children. 

On the other side, from the perspective of the person who has moved in, a 

very broad interpretation could dissuade him from forming a close bond, from 

providing the emotional and other supports that children need. It requires him to 

be almost constantly stating and demonstrating his unwillingness to accept these 

children. I think that inevitably the losers in that kind of environment would be 

the children themselves, unless it can be said that the desire to create a fresh 

avenue for support overrides the potential harm done by a law which invites 

persons to perform poorly the substitute parent role when taking up residence 

with another person and that person’s children. 

This has been a lengthy exposition in order to help you understand the 

approach I have taken to the definition, why I have accepted the rationale which 

I have and believe that it supports a fairly narrow view of the definition. It seems 

to me that within this context the factors that one would potentially look at in an 

individual case are very numerous. I think the cases make it clear that one should 

look at the whole relationship between the two parties and not just at one or two 

factors. One should look at such things as whether financial support was 

provided; did the parties marry; how long were they together; what was the day- 

to-day care of the children; what was the role of this person, who is said to be a 

parent, in vital activities such as education and discipline; how did the child and 

this person acknowledge one another in their respective roles? 





869 

an application to the Court of Queen’s Bench to recover support from the date of 
the trial judgment to this date. 

Appeal allowed. 

Note: Assessing Support Against a Step-parent under the Guidelines 

Once a relationship of in loco parentis has been established, the issue then 
arises of how child support will be assessed against a step-parent. Specifically, 
how is the support obligation to be allocated between the biological parent and 
the step-parent? Note that in the Federal Child Support Guidelines under the 
Divorce Act, a court is not required to follow the Guideline amount where support 
is being requested from a step-parent. Section 5 of the Guidelines provides: 

Where the spouse against whom a child support order is sought stands 
in the place of a parent for the child, the amount of a child support order 
is, in respect of that spouse, such amount as the court considers 
appropriate, having regard to the Guidelines and any other parent’s legal 
duty to support the child. 

How will a court determine the appropriate allocation of support between 
a biological parent and a step-parent? Should there be a presumption that the 
primary support obligation rests with the biological parent? Alternatively, should 
the appropriate allocation depend upon the degree to which each parent was 
involved in the child’s life and up-bringing? Should the obligation of the step¬ 
parent only be reduced from the table amount if the biological parent is actually 
paying child support, or should actual payments from the biological parent be 
irrelevant? 

How does one reconcile the Supreme Court of Canada’s statements in 
Chartier about the nature of the step-parent support obligation with the 
Guidelines? In Chartier, the court indicated that there was to be no distinction in 
principle between the support obligations of biological parents and those persons 
found to be in loco parentis. Liability for child support was understood to be "joint 
and several". Any individual parent was seen as potentially liable for the full 
amount of the child support obligation, but contribution could then be sought 
from other liable parents. However, the specific issues relating to 
implementation of this principle within the context and methodology of the child 
support guidelines were not addressed. How, for example, does one determine 
the “full child support obligation” within the context of the guidelines, when our 
methodology is no longer one which generates a monthly sum needed to support 
the child, which could then be apportioned between biological and social 
parents? Under the guidelines, we have moved from a focus on children’s needs 
to a focus on shares of parental income. In step-parent cases, which parent’s 
income should be used as the basis for determining the appropriate level of child 
support, which will then be subject to apportionment? And what are the 
appropriate principles of apportionment? How does the Supreme Court of 
Canada’s statement that there is no distinction between the support obligations 
of biological and social parents mesh with the distinction made under our 
guidelines between biological parents, whose child support commitment is 
essentially fixed by the guidelines, and those of persons who stand in the place 
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of a parent, where the guidelines allow discretion to depart from the table 
amounts in setting the quantum of support? Note that in Wright v. Zaver, supra, 
the Ontario Court of Appeal confirmed that there is no ability to reduce the 
obligation of the biological parent under s. 5 when a step-parent is also obligated 
to pay support, and that apportionment in that sense is not available under the 
Guidelines. Section 5 of the Guidelines only gives courts the power to depart 
from the Guidelines in setting the support obligation of the step-parent. 
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It is also the defendant’s position that, because there are no regulations 

governing the procedure for taking blood tests for which leave may be given by a court 

under s. 10 of the Act, the granting of such leave constitutes, in itself, a deprivation of 

one’s rights under s. 7 of the Charter contrary' to the principles of fundamental justice. 

It is well established law that there is no prima facie infringement of s. 7 until 

the defendant establishes both a deprivation of life, liberty or security of the person, and 

that the deprivation is in a manner contrary to the principles of fundamental justice. No s. 

7 Charter breach is made out, however, unless there is an interference with the physical 

or mental integrity of the individual or with the individual’s control over such integrity. 

I do not find that the impugned provision interferes with the physical or mental 

integrity of the individual. It does not authorize the forcible taking of blood. The 

impugned provision requires that the party' seeking a blood test must apply to court for 

leave to obtain the tests and to then submit the results in evidence. If the court grants 

leave to obtain blood tests, the individual is nonetheless entitled to refuse to submit to 

the tests pursuant to s. 10(3) of the Act. The result of such a refusal is to provide the 

court with the power to “draw such inferences as it thinks appropriate”. 

The drawing of an inference against a party who does not provide relevant 

evidence in a court proceeding when that evidence is within the exclusive control of that 

party7, does not constitute compulsion or coercion. It is an evidentiary matter to be 

considered in the context of a civil proceeding in which paternity is an issue. 

If there is no compulsion or coercion involved in an order made under s. 10 of 

the Act, the provision constitutes neither a denial nor an infringement of the rights 

guaranteed by s. 7 of the Charter. 

Although it is unnecessary for me to address the issue of whether or not the 

defendant’s s. 7 rights were deprived in a manner contrary to tine principles of 

fundamental justice in light of my findings, I will nevertheless briefly comment on this 

point. The power of the court, under s. 10 of the Act, to order leave to obtain blood tests 

encompasses the authority7 to grant leave upon the terms and conditions which it thinks 

proper. If the terms and conditions to be ordered by a court to regulate the procedure of a 

blood test are thought to be inadequate or if exemplary procedures are not followed, an 

individual is open to challenge these matters in our adversarial court setting. Such 

procedural safeguards which provide the individual w7ith the opportunity7 to challenge the 

terms of the blood test order demonstrate the consistency of s 10 of the Act with the 

principles of fundamental justice. 

In that I have found no breach of s. 7 of the Charter, there will be no need for me 

to address the s. 1 argument put forward by counsel in their factums. 

An order will issue for leave to obtain blood tests of the plaintiff, the defendant 

and the child M.P.-N. to submit such results in evidence in this proceeding. 

Costs in the cause. 
Provision not violating Charier. 

NOTE: CHILD SUPPORT GUIDELINES AND CHILDREN OF 
UNMARRIED PARENTS 

in the past, although a child support obligation was imposed on unmarried, 
biological fathers who had not cohabited with the child’s mother, the support 
awards tended, in practice, to be much lower than in cases where the parents 
were married or in a common law relationship. The implementation of provincial 
child support guidelines for the determination of support, modelled on those 
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recently introduced under the federal Divorce Act (a development that will be 
explored in the materials which follow), will change this. The guidelines will 
generate uniform child support payments based upon the payor’s income and 
the number of children for whom support is claimed. No distinction will be made 
between children of married and unmarried parents. 

NOTE: THE STATUS OF THE UNMARRIED FATHER 

The issue of whether a parent-child relationship exists, and more specifically of 
whether an unmarried father will be treated as a parent, arises in many other 
contexts besides child support. In many jurisdictions significant differences still 
exist between the rights and responsibilities of married and unmarried fathers. In 
Ontario most such distinctions have disappeared as a result of s. 1 of the 
Children's Law Reform Act which effectively abolishes the status of illegitimacy. 
Section 1 reads as follows: 

EQUAL STATUS OF CHILDREN 

1.—(I) Subject to subsection (2), for all purposes of the law of Ontario a 
person is the child of his or her natural parents and his or her status as their child 
is independent of whether the child is born within or outside marriage. 

(2) Where an adoption order has been made, section 86 or 87 of the Child 

Welfare Act applies and the child is the child of the adopting parents as if they 
were the natural parents. 

(3) The parent and child relationships as determined under subsections (1) 
and (2) shall be followed in the determination of other kindred relationships 
flowing therefrom. 

(4) Any distinction at common law between the status of children bom in 
wedlock and born out of wedlock is abolished and the relationship of parent and 
child and kindred relationships flowing therefrom shall be determined for the 
purposes of the common law in accordance with this section. 

Some distinctions between married and unmarried fathers do remain, 
however. One such example occurs under the Child and Family Services Act 
with respect to consents to adoption. Section 132(2) requires parental consent 
before a child may be adopted. Parent is defined in s. 131(1) of the Act to 
include all biological mothers, whether married or unmarried, but not all biological 
fathers. Only those biological fathers who were married to the mother, or if 
unmarried had either cohabited with the mother or acknowledged paternity, in 
one of several possible ways, are treated as parents whose consent is required 
before an adoption may take place. The drafters of the legislation justified the 
exclusion of some fathers on the ground that the excluded category of fathers 
were often impossible to locate and that the time required to attempt to locate 
them and then to subsequently bring an application to dispense with consent 
created delays in the adoption process which were not in the best interests of the 
child. A section 15 charter challenge to the exclusion of some biological fathers 
from the definition of parent was rejected in Re A.H., C.E.S. and J.M.S.; Attorney 
General of Ontario v. Nevins Prov, J. et. al. (1988), 13 R.F.L. (3d) 113 (Ont. 
S.C.). Galligan J. concluded as follows: 

...our reading of the sections as a whole leads us to the view that the only 
natural father who is not by definition a “parent”, whose consent is required by s. 
131(1) of the Act, is a male person who by an act of casual sexual intercourse 
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impregnates a woman and demonstrates no sense of responsibility for the natural 
consequences of the act of sexual intercourse. It is a man who shows no sense of 
responsibility to the woman he has made pregnant nor to the life that he has 
helped to procreate. 

It must first be determined whether s. 131 of the Act is in violation of s. 15 of 
the Charter. 

It is obvious that s. 131 of the Act envisages different statutory treatment of 
the natural mother and a biological father who does not fall within the statutory 
definition of “parent”. That difference of treatment does not infringe s. 15 unless 
it is the result of discrimination based on sex. Simply because they are of 
different sexes does not necessarily mean that they are given different statutory 
treatment because of their different sexes. 

We think it is an erroneous oversimplification to say that the mother and a 
father who does not fall within the statutory definition of “parent” are similarly 
situated. The mother because of physical necessity has shown responsibility to 
the child. She carried and gave birth to it. The casual fornicator who has not 
demonstrated any interest in whether he did cause a pregnancy or demonstrate 
even the minimum responsibility to the child required by s. 131 cannot be said to 
be similarly situated to the mother. The statute recognizes as a parent a father 
who demonstrates the minimum interest in the consequences of his sexual 
activity. Most fathers are defined as parents. Only those who do not demonstrate 
some responsibility to the child are not. It is thus apparent to us that the different 
statutory treatment of the two persons is based upon their respective 
demonstrated responsibility to the child, not upon their different sexes. 

We do not think that a statutory difference in treatment between a natural 
parent who is responsible to her child and one who has not shown even minimal 
interest in whether a child exists because of his sexual activity can be said to be 
irrational, insidious or unfair. 

We are thus of the opinion that the provisions of s. 131 of the Act do not 
violate s. 15 of the Charter. 

Even if it could be said in some way which we are unable to accept that there 
is a violation of s. 15, we are satisfied that the provisions of s. 131 of the Act are 
saved by s. 1 of the Charter. 

It is we suppose possible, in the sense that anything is possible provided one 
has a fertile enough imagination, to conjure up a scenario where a casual 
fornicator is not told about the pregnancy and, despite his best efforts to do so, is 
unable to find out the good news that he is to be a father, has any prospect of 
being a real father to the child frustrated because of s. 131 of the Act. It is worth 
noting that counsel have been unable to find anywhere in the voluminous 
evidence any trace of the existence of the hypothetical man who has casual 
sexual intercourse, seeks to find out if it resulted in a birth and then assumes 
responsibility for the child. There is evidence that as a rule the casual fornicator 
seeks to evade all responsibility for the child he fathered. It seems to us that 
when a Burt considers reasonable limits under s. 1 of the Charter, it should do so 
by keeping in mind the realities of the issue with which the legislature was 
concerned and not by conjuring up the unlikely or the bizarre. 

It is our opinion that the obvious objective of this legislation is to ensure that 
children whose parents are unwilling or unable to care for them receive early 
placement in a permanent home where they will have the opportunity to be 
reared as members of a family. There was ample evidence before the legislature, 
and there is ample evidence before this court, that such placement should be 
made as early in the child’s life as possible, and that there should be a maximum 
feeling of certainty on the part of the adoptive parents and the child that the 
placement is permanent. 
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The evidence in this case is overwhelming that delay in placement or in 
finalizing the adoption incurs serious risks of long-term behavioural, emotional 
or psychological harm for the child. Delay in finalization of an adoption can 
cause intolerable strains on the prospective adoptive parents. The legislature has 
on reasonable grounds concluded that it is in the best interests of the child and 
the families by whom he or she is to be adopted that the process be as quick and 
certain as is reasonably possible. 

The objective of providing for the well-being of children such as A.H. can 
surely be categorized as one of the highest priorities of government in a civilized 
society. The legislative measure by which the consent of the irresponsible casual 
fornicator is dispensed with is obviously fair and cannot be said to be arbitrary. 
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D. Child Support and Access 

The typical response of courts, in particular courts of appeal, in cases involving 
interference with access has been the refusal to link child support and access. 
See Twaddle v. Twaddle (1985), 20 D.L.R. (4th) 459 (N.S.S.C.); Lee v. Lee 
(1990), 29 R.F.L. (3d) 417 (B.C.C.A.). This approach has been adopted even in 
cases involving extreme misconduct as illustrated by Turecki v. Turecki (1989), 
19 R.F.L. (3d) 127 (B.C.C.A.). In that case the B.C.C.A. held that the obligation 
of a non-custodial parent to pay adequate child support is not qualified by a 
consistent denial of access by the custodial parent and the child. Wallace J.A., 
speaking for the majority, said that "the mutual obligation of the parents to 
properly maintain the children of the marriage according to their need should not 
be qualified, or made less certain, by reason of interspousal disputes respecting 
access, or by the recalcitrant attitude of the children themselves". In Turecki, the 
parties were divorced after a 21-year marriage. The wife refused the husband 
access to the youngest child, 14 years old at the time of the trial. When the wife 
moved to Alberta, leaving no forwarding address, the husband stopped paying 
the support of $250 per month per child dictated by the separation agreement. 

At trial, the judge wiped out the husband's $15,750 support arrears and 
refused to vary the monthly amount even though Ms. Turecki was living at a 
subsistence level with her son. The C.A. affirmed the cancellation of the arrears 
based on the behavior of the wife. But the C.A. also ruled that the wife was 
entitled to an increase in child support payments to $500 per month. The 
majority said that "child support is the right of the child and it may not be eroded 
or qualified by reason of misconduct of the custodial parent". Southin J.A., 
dissenting, said that, in this case, "the sins of the mother should be visited on the 
child both as a warning to other custodial parents tempted to the same course of 
action, and as a sign to the boy himself that evil does not triumph, at least in the 
courts of Canada". 

In his annotation to Lee v. Lee, {supra), Professor McLeod is critical of 
the dominant approach. 

Annotation 

The reasons for judgment and conclusion reached in Lee v. Lee are technically 

sound and legally correct. However, are they realistic? Quite simply, the Court of Appeal 

refused to link access and child support and refused to reduce/suspend child support in 

the face of a consistent denial of access. 

Faced with similar applications to reduce or suspend child support, the courts 

have regularly held that support and access are separate obligations and neither is 

dependant on the other. However, there is no denying that the parents link the two issues. 

A parent may find it difficult to understand why it must honour its obligation while the 

other parent may openly flout the court order. Symmetry and mutuality of obligation and 

right are commonly held views. 

The reality is that access orders are not enforceable. Regardless of the words of 

the legislation, a custodial parent can frustrate access. Sometimes it may be based in fear 

of the other parent and other times it may be based in anger or spite. In a proper case it is 

based on concerns for the child’s welfare. In these last cases, the proper course is to 

apply to terminate or restrict access. If access is restricted in the children’s interests there 

is no reason to alter support and the basic rule set out in Lee should be followed. 


